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DRAINAGE AND STORMWATER FACILITIES AGREEMENT
FOR PROJECT NO. City Enters Project Number.


OWNER: Click To Enter Owner Name.


PROPERTY ADDRESS: Click To Enter Property Address.


THIS AGREEMENT is made and entered into this City Enters Day of City Enters Month City Enters Year by and between Click To Enter Owner Name. (“Owner”), a Click To Enter Business Entity Type  and the City of Goleta, a general law city and municipal corporation (“City”). 

Attachment list:
Exhibit A	Legal Description
Exhibit B	Site Stormwater Control Measures Map
Exhibit C	Operation and Maintenance Plan for Post-Construction Structural Stormwater Control Measures
Exhibit D	Stormwater Control Plan

The Parties agree as follows:

1.	RECITALS.	This Agreement is entered into with reference to the following:

A.	Owner owns real property (“Property”) in City’s jurisdiction, more specifically described in attached Exhibit A and shown on the Site Map in Exhibit B, each of which is incorporated by this reference.

B.	As part of Owner’s entitled approvals, Owner agreed as a condition of approval to construct structural Stormwater Control Measures (SCMs), also referred to as “Improvements,” on the Property located at Click To Enter Property Address. in compliance with the California Regional Water Quality Control Board, Central Coast Region, Post-Construction Stormwater Management Requirements (PCRs) for Development Projects (Resolution No. R3-2013-0032). 

	C.	City believes that it is in the public interest to enter into this Agreement.

2.	PERFORMANCE AND MAINTENANCE REQUIREMENTS. 
Owner will install and maintain SCMs in accordance with Exhibit C, which is incorporated herein by this reference, and City Plans on file with City Engineer, which is incorporated herein by this reference. Any deviation from Exhibit C and City Plans require written approval by the City Engineer. Changes to Exhibit C after this Agreement is executed must be approved pursuant to Section 18 of this Agreement. The SCMs are installed on private property and retain, treat, and/or manage stormwater from only private property, and are part of a private facility. Owner will pay all costs associated with the performance, maintenance, repair, replacement, and restoration of said SCMs.

All maintenance, repair, or replacement of the SCMs are the sole responsibility of Owner in accordance with the PCRs of the Central Coast Regional Water Quality Control Board. Owner is aware that periodic and continuous maintenance, including, without limitation, repair or replacement, is required to ensure peak performance of the SCMs, that such maintenance activity will adhere with Exhibit C and comply with all local, state, or federal laws and regulations, including those pertaining to confined space and waste disposal methods in effect at the time such maintenance occurs, and manufacturer guidelines where applicable. Owner shall exercise reasonable precaution in the removal and extraction of materials(s), including hazardous materials, from the SCMs and dispose of the material(s) in a manner consistent with all relevant laws and regulations in effect at the time. 

After installation, in October of each year, Owner will provide City with a report and documentation identifying the date of inspection, type and quantity of material(s) removed and disposal destination, and other maintenance performed. 

3.	CITY’S RIGHT OF ENTRY AND OWNER REIMBURSEMENT OF CITY. 
Should City determine, in its sole discretion, that the Owner has not performed its installation and/or performance and maintenance obligations pursuant to this Agreement, or in the event of an emergency, the City may, but is not required to, enter the Property and perform maintenance and repairs upon said SCMs at property Owner’s expense upon ten (10) calendar days notification to Owner except in the event of an emergency, in which case City may enter without notice. Owner must pay the balance of any invoice no later than 30 calendar days from the date stated on the invoice. Late Payment Penalty: Any invoice charges that remain unpaid after 30 days will be assessed a 10% penalty for each month of nonpayment and the penalty shall be imposed on the total balance of nonpayment, including the cost of the original invoice and penalties accrued. Penalties will continue to accrue until the balance due is paid in full. 

4.	BINDING UPON SUCCESSORS.
The terms of this Agreement constitute a burden upon the Property. Accordingly, this Agreement will be recorded, and the term will run with the Property and become binding upon all heirs, successors, and assigns of Owner. 





5.	INSURANCE.

A.	Types; Amounts. Owner must procure and maintain, and must require its contractors to procure and maintain, during installation and maintenance of any Improvements pursuant to this Agreement, insurance of the types and in the amounts described below (“Required Insurance”). If any of the Required Insurance contains a general aggregate limit, such insurance applies separately to this Agreement or can be not less than two times the specified occurrence limit. 

B.	General Liability. Owner or Owner’s contractors must procure and maintain occurrence version general liability insurance, or equivalent form, with a combined single limit of not less than $1,000,000 per occurrence for bodily injury, personal injury, and property damage.

C.	Business Automobile Liability. Owner or Owner’s contractors must procure and maintain business automobile liability insurance, or equivalent form, with a combined single limit of not less than $1,000,000 per occurrence. Such insurance must include coverage for the ownership, operation, maintenance, use, loading, or unloading of any vehicle owned, leased, hired, or borrowed by the insured or for which the insured is responsible.

D.	Workers’ Compensation. Owner or Owner’s contractors must procure and maintain workers’ compensation insurance with limits as required by the Labor Code of the State of California and employers’ liability insurance with limits of not less than $1,000,000 per occurrence, at all times during which insured retains employees.

E.	Professional Liability. For any consultant or other professional who will design the Improvements, liability insurance for errors and omissions with limits not less than $1,000,000 per occurrence, must be procured and maintained for a period of five (5) years following completion of the Improvements. Such insurance must be endorsed to include contractual liability.

F.	Deductibles. Any deductibles or self-insured retentions must be declared to and approved by City. At the option of City, either: (a) the insurer must reduce or eliminate such deductibles or self-insured retentions as respects City, its elected officials, officers, employees, agents, and volunteers; or (b) Owner or Owner’s contractors must provide a financial guarantee satisfactory to City guaranteeing payment of losses and related investigation costs, claims, and administrative and defense expenses.

G.	Additional Insured; Separation of Insureds. Except for Professional Liability Insurance, the Required Insurance must name City, its elected officials, officers, employees, agents, and volunteers as additional insureds with respect to work performed by or on behalf of City or its contractors, including materials, parts, or equipment furnished in connection therewith. The Required Insurance must contain standard separation of insureds provisions and must contain no special limitations on the scope of its protection to City, its elected officials, officers, employees, agents, and volunteers.

H.	Primary Insurance; Waiver of Subrogation. The Required Insurance must be primary with respect to any insurance or self-insurance programs covering City, its elected officials, officers, employees, agents, and volunteers. All policies for the Required Insurance must provide that the insurance company waives all right of recovery by way of subrogation against City in connection with any damage or harm covered by such policy.

I.	Certificates; Verification. Owner or Owner’s contractors must furnish City with original certificates of insurance and endorsements effecting coverage for the Required Insurance. The certificates and endorsements for each insurance policy must be signed by a person authorized by that insurer to bind coverage on its behalf. All certificates and endorsements must be received and approved by City before work pursuant to this Agreement can begin. City reserves the right to require complete, certified copies of all required insurance policies, at any time.

J.	Term; Cancellation Notice. Owner or Owner’s contractors must maintain the Required Insurance for the term of this Agreement and replace any certificate, policy, or endorsement that expires before that date. All policies must be endorsed to provide that the Required Insurance cannot be suspended, voided, reduced in limits of liability, canceled, or allowed to expire except on thirty (30) days’ prior written notice to City, or ten days’ prior written notice to City for nonpayment of fees.

[bookmark: _Hlk77261118]K.	Insurer Rating. Unless approved in writing by City, all Required Insurance must be placed with insurers licensed to do business in the State of California and with a current A.M. Best rating of at least A:VIII.


6.	SECURITY. 
City may require Owner to post a surety bond of 100% of the engineer’s estimate as security for the faithful performance, installation and maintenance of the SCMs identified in Exhibit C. This security will be released within five (5) years from final acceptance of the SCMs as determined by City. City may partially release portions of the security as the SCMs are determined to be completed by City, provided that Owner is not in default under this Agreement and that the total remaining security is not less than twenty-five percent (25%) of the estimated of the cost of installation of the SCMs. This does not relieve Owner of future maintenance of SCMs as required by this Agreement or the Project. The Owner may satisfy this section by posting a cash bond with the City or providing a letter of credit from a FDIC insured financial institution. Should Owner fail to perform the obligations under this Agreement, City may, in the case of a cash bond or letter of credit, act for Owner using the proceeds from it, or in the case of a surety bond, require the surety to perform the obligations of the Agreement. 


7. 	INDEMNIFICATION.

A. Owner will indemnify and hold City harmless from and against any claim, action, damages, costs (including, without limitation, attorney’s fees), injuries, or liability, arising out of this Agreement. Should City be named in any suit, or should any claim be brought against it by suit or otherwise, whether the same be groundless or not, arising out of this Agreement, Owner must defend City (at City’s request and with counsel satisfactory to City) and must indemnify City for any judgment rendered against it or any sums paid out in settlement or otherwise.

B. For purposes of this section “City” includes City’s officers, officials, employees, agents, representatives, and certified volunteers.

C. It is expressly understood and agreed that the foregoing provisions will survive termination of this Agreement.



8.  	CITY’S LEGAL FEES.
OWNER agrees to pay all reasonable legal fees incurred by CITY in preparing this document. Payment of such fees is a condition precedent to CITY’s obligations under this Agreement.

9.	ATTORNEYS’ FEES.
In the event that a party to this Agreement brings an action to enforce this Agreement or otherwise arises out of this Agreement, the prevailing party shall be entitled to recover the other party’s legal costs, including reasonable attorneys’ fees, to be fixed by the court in which a judgment is entered, as well as the costs of such suit. For the purposes of this Agreement, the words “reasonable attorneys’ fees,” in the case of CITY, include the salaries, costs and overhead of the lawyers employed by the CITY, as allocated on an hourly basis.


[bookmark: _Hlk170887648]10.	NOTICES. 
Any notice to a party required or called for in this Agreement will be served in person, or by deposit in the U.S. Mail, first-class postage prepaid, to the address set forth below. Notice will be deemed effective upon receipt, or 72 hours after deposit in the U.S. Mail, whichever is earlier. A party may change a notice address only by providing written notice to the other party.


IF TO CITY:						    IF TO OWNER:

	Robert Nisbet, City Manager
	Name, Owner

	City of Goleta
	Click To Enter Business or Entity Name

	Attn: Public Works Director
	Click To Enter Attn: Owner Name.

	130 Cremona Drive, Suite B
	Click To Enter Business or Entity Address.
	Goleta, CA 93117
	Click To Enter City, State, and Zip Code.



11.	ENFORCEMENT. 
If City finds it necessary to enforce the terms of this Agreement by administrative or legal action, Owner agrees to pay all costs associated with such enforcement including, without limitation, reasonable attorney’s fees.

12.	COMPLIANCE WITH LAW. 
Owner will comply with all laws concerning the Property and its maintenance of the Property, including, without limitation, the obligation at Owner’s cost to alter, maintain, or restore the common areas of the Property and said SCMs installed therein, in compliance and conformity with all laws relating to the condition, use, or occupancy of the Property during the term. Owner will also comply with all applicable laws concerning the Property when constructing or remodeling such common areas.

13.	CONSTRUCTION. 
The language of each part of this Agreement will be construed simply and according to its fair meaning, and this Agreement will never be construed either for or against either party.

14.	SEVERABLE. 
If any portion of this Agreement is declared by a court of competent jurisdiction to be invalid or unenforceable, then such portion will be deemed modified to the extent necessary in the opinion of the court to render such portion enforceable and, as so modified, such portion and the balance of this Agreement will continue in full force and effect.

15.	CAPTIONS. 
The captions of the paragraphs of this Agreement are for convenience of reference only and will not affect the interpretation of this Agreement.

16. 	WAIVER.
 Waiver of any provision of this Agreement will not be deemed to constitute a waiver of any other provision, nor will such waiver constitute a continuing waiver.

[bookmark: _Toc397239456]17.	GOVERNING LAW. 
[bookmark: _Toc397239457]This Agreement has been made in and will be construed in accordance with the laws of the State of California and exclusive venue for any action involving this Agreement will be in Santa Barbara County.

18.	AUTHORITY/MODIFICATION. 
This Agreement is subject to and conditioned upon approval by the City Attorney. This Agreement is not binding upon City until executed by the City Manager. The Parties represent and warrant that all necessary action has been taken by the Parties to authorize the undersigned to execute this Agreement and to engage in the actions described herein. Except as provided herein, this Agreement may only be modified by written agreement by the City Council. Any amendment to the Agreement that solely consists of changing an exhibit attached to this Agreement can be approved by the City Manager.

19.	ENTIRE AGREEMENT. 
This Agreement constitutes the sole agreement between Owner and City respecting the installation and maintenance of the Property’s SCMs, and correctly sets forth the obligations of Owner and City. There are no other understandings, terms or other agreements expressed or implied, oral or written. 


20.	RECORDATION. 
This Agreement will be recorded in the Santa Barbara County Recorder’s Office at Owner’s expense and will constitute notice to all successors and assigns of title to the Property of Owner’s obligations, and also a lien in such amount as will fully reimburse City, including interest, subject to foreclosure in event of default in payment.

21.	TIME IS OF ESSENCE. 
Time is of essence in the performance of this Agreement.

22.	DEFAULT. 
Should Owner, or its successors or assigns, fail to accomplish the necessary maintenance contemplated by this Agreement within five (5) days after being given written notice by City, City is authorized to take any maintenance action needed and charge the entire cost and expense to Owner or Owner’s successors or assigns, including administrative costs, attorney’s fees and interest at the maximum rate authorized by the Civil Code from the date of the notice of expense until paid in full.  

23.	RUNS WITH PROPERTY. 
The burdens and benefits in this Agreement constitute covenants that run with the Property and constitute a lien upon the Property.

24.	SUCCESSORS. 
This Agreement is binding upon the heirs, successors, executors, administrators and assigns of the Parties. The term “Owner” includes not only the present Owner, but also its heirs, successors, executors, administrators, and assigns. Owner shall notify any successor to title of all or part of the Property about the existence of this Agreement. Owner will provide such notice before such successor obtains an interest in all or part of the Property. Owner will provide a copy of such notice to City at the same time such notice is provided to the successor.
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IN WITNESS THEREOF, the parties hereto affixed their signatures as of the date first hereinabove written.



                                         






CITY OF GOLETA:
A general law city and municipal corporation


_________________________________
Robert Nisbet, City Manager





ATTEST:						 


_________________________________
Deborah S. Lopez, City Clerk			     


APPROVED AS TO FORM:



_________________________________
Winnie Cai, Assistant City Attorney

OWNER:



__________________________
Click To Enter Owner Name and Title.
Click To Enter Business or Entity Name.
Attach notary acknowledgement ☐






